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You probably knew that the short 
answer to all three questions is maybe 
and it depends on where the case is 
pending. Of course, if the answers 
were clear, we wouldn’t bother to 
write about it. 

So let’s first take a look at the ap-
plicable rules.

Every lawyer should know of the 
ethical prohibition against commu-
nicating with a person represented 
by counsel without the prior consent 
of that person’s lawyer. Referred to 
as the “no-contact” or “anti-contact” 
rule, this prohibition is set forth in 
Rule 4.2 of the Model Rules of Profes-
sional Conduct, which provides:

In representing a client, a lawyer 
shall not communicate about the 
subject of the representation with 
a person the lawyer knows to be 

represented by another lawyer in 
the matter, unless the lawyer has 
the consent of the other lawyer or 
is authorized to do so by law or a 
court order.1

The purpose of this prohibition is 
threefold: 

to prevent overreaching by adverse 
counsel; 
to protect the lawyer-client 
relationship from interference by 
adverse counsel; and 
to “reduce the likelihood that 
clients will disclose privileged or 
other information that might harm 
their interests.”2

While the no-contact rule applies 
to both individual and organizational 
clients,3 its application in the corpo-
rate context has been murky—to say 

1.

2.

3.

the least—since not all employees are 
deemed agents of the corporate client 
and thus are not covered by the rule. 
As explained in Comment 7 to Rule 
4.2, the prohibition only applies to 
certain categories of employees:

In the case of a represented 
organization, the Rule prohibits 
communications with a con-
stituent of the organization who 
supervises, directs or regularly 
consults with the organization’s 
lawyer concerning the matter 
or has authority to obligate the 
organization with respect to the 
matter or whose act or omission 
in connection with the matter 
may be imputed to the organi-
zation for purposes of civil or 
criminal liability.4

Most jurisdictions follow these 
guidelines in determining the reach 
of the no-contact rule.5 So, if the 
employee fell into one of these three 
categories, the contact was unethical. 

How about the interviews of former 
employees? According to the Ameri-
can Bar Association, individuals who 
are no longer associated with the cor-
porate client are generally not covered 
by Rule 4.2.6 Thus, the consent of the 
company’s lawyer is not ordinarily 
required in order for opposing counsel 
to initiate contact with a former em-
ployee.7 Some courts, however, have 
recognized exceptions to this rule—
for example, where the employee had 
been centrally involved in the matter 
at issue such that her acts or omissions 
could be imputed to the company,8 
or where the employee possesses 
confidential or privileged information 
concerning the disputed matter.9 So 
before answering this question, we 
need to know more about the employ-
ees or former employees contacted, 

Your deputy general counsel comes running in breathless: 
That scummy plaintiff’s lawyer interviewed some of your 
company’s current and former employees with respect to the 
pending litigation?! Wait a second, you think to yourself, he 
didn’t even ask our permission. “Isn’t that unethical? Doesn’t 
opposing counsel have a duty to ask whether the employees 
are represented? Is there something that we can do to pre-
vent opposing counsel from contacting these employees? 
And didn’t we make all employees sign confidentiality agree-
ments? Yessiree, we sure did. I want to know if we can stop 
him from further interviews, and if we can sue him for tortious 
interference with contract (the confidentiality agreement) or 
for causing a breach of fiduciary duty to keep the company’s 
information confidential.” 
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and the state in which the litigation is 
pending. Remember, even if Rule 4.2 
is not applicable, there are other rules 
that the plaintiffs’ lawyer may have 
violated through ex parte contact.10

Now that we’ve reviewed the ap-
plicable rules, let’s address the specific 
questions of the day.

Is there a duty to ask about 
individual’s representation?

The prohibition set forth in Rule 
4.2 against contacting an individual 
represented by counsel applies only 
when the lawyer knows that the 
person is in fact represented in the 
matter to be discussed.11 For pur-
poses of this rule, the term “knows” 
means actual knowledge of the fact 
of representation.12 As explained by 
the ABA, the term “knows” is not the 
equivalent of the phrase “reasonably 
should know,” which is included in 
Rule 4.3, governing contacts with 
unrepresented persons.13 

Thus, in the absence of the 
phrase “reasonably should know” in 
Rule 4.2, the ABA has opined that, 
unlike Rule 4.3, Rule 4.2 does not 
imply a duty to ask whether an indi-
vidual is represented by counsel in 
all circumstances.14 Such a require-
ment, the ABA further explains, 
would not be reasonable from a 
practical standpoint:

[T]he requirement that [the] 
lawyer know of the representa-
tion serves not to implement the 
purposes of the Rule but only to 
frame a rule of conduct that can 
as a practical matter reasonably 
be imposed. It would not, from 
such a practical point of view, be 
reasonable to require a lawyer in 
all circumstances where the law-
yer wishes to speak to a third per-
son in the course of his represen-
tation of a client first to inquire 
whether the person is represented 
by counsel: among other things, 

1.

such a routine inquiry would un-
necessarily complicate perfectly 
routine fact-finding, and might 
well unnecessarily obstruct such 
fact-finding by conveying a sug-
gestion that there was a need for 
counsel in circumstances where 
there was none, thus discourag-
ing witnesses from talking.15

Since actual knowledge may be 
inferred from the circumstances,16 
however, the ABA cautions that a law-
yer cannot avoid the no-contact rule 
“by closing her eyes to the obvious.”17 

Beware: not all courts concur with 
the ABA’s view that there is no duty 
to inquire as to the fact of representa-
tion under Rule 4.2.18 As explained by 
one court, “Rule 4.2 suggests that a 
relevant inquiry is whether a person is 
represented by counsel since the Rule 
is only applicable if the lawyer ‘knows’ 
that the individual is ‘represented 
by another lawyer.’”19 But regardless 
of whether a duty to inquire exists 
under Rule 4.2, counsel who seeks to 
contact a current or former employee, 
who may be confused about whether 
he is a client of corporate counsel, 
may be subject to the requirements 
of Rule 4.3 which, according to the 
ABA, implies such a duty to inquire.20

Can the company prevent contact 
by opposing counsel?

While counsel may think of her 
representation as automatically 
encompassing all employees of her 
corporate client, blanket assertions 
of representation are, surprisingly, 
criticized by some courts,21 and eth-
ics commissions.22 Even if corporate 
counsel does not represent all employ-
ees by virtue of her role as corporate 
counsel, she may ethically request 
employees not to speak informally 
with opposing counsel. Although Rule 
3.4 generally prohibits a lawyer from 
requesting a person to refrain from 

2.

voluntarily giving relevant informa-
tion, it permits a lawyer to make 
such a request where the person is an 
employee of the client and the lawyer 
reasonably believes that the person’s 
interests will not be adversely affected 
by refraining from giving such infor-
mation. 23 As explained in the com-
mentary to Rule 3.4, such a request 
by corporate counsel is permissible 
since employees may identify their 
interests with those of their employer, 
the client.24

In addition, corporate counsel may 
ethically seek court enforcement of any 
confidentiality agreement entered into 
between her client and its employees. 
Particularly with respect to former 
employees, who may not always be 
protected by Rule 4.2, the existence of 
a valid confidentiality agreement may 
preclude opposing counsel’s contact 
with the former employee.25 While con-
fidentiality agreements in the employ-
ment context are generally regarded as 
valid and enforceable,26 some courts 
have held that a confidentiality agree-
ment cannot be used to preclude a 
party’s former employee from volun-
tarily answering questions or providing 
information relevant to an alleged viola-
tion of law.27 But in such a situation, 
the court may fashion an order that 
attempts to balance the disclosure of 
relevant information with the protec-
tion of confidential information.28

Finally, corporate counsel may 
seek a protective order that would bar 
opposing counsel from interviewing 
certain employees without the pres-
ence of corporate counsel. Depending 
upon the recognized scope of Rule 4.2 
(or equivalent rule) in the relevant ju-
risdiction, such an order could protect 
from ex parte contact both current 
employees who are officers or manag-
ers, or whose acts or omissions would 
be binding on the corporation,29 as 
well as former employees who are 
represented by corporate counsel,30 
or who had access to privileged and 
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confidential information while em-
ployed by the client.31 Where a total 
bar against ex parte contact is not a 
possibility, counsel may try to obtain 
an order from the court that delin-
eates how opposing counsel should 
proceed in initiating contact with an 
opponent’s employees.32

Can the company sue opposing 
counsel for tortious interference 
with confidentiality agreement/in-
ducing breach of fiduciary duty?

The plaintiffs’ lawyer may, in 
principle, be liable for tortious inter-
ference with contract if he induces a 
current or former employee to breach 
a confidentiality agreement executed 
as part of the employment contract.33 
One condition, however, is that the 
contract allegedly violated must be 
valid and enforceable.34 As we have 
observed, confidentiality agree-
ments that preclude the disclosure 
of information concerning alleged 
or potential violations of law have 
been found unenforceable as against 
public policy.35 Thus, as long as the 
information sought to be protected 
by a confidentiality agreement does 
not involve illegal conduct or other 
conduct that threatens the public 
interest, it may form the basis for a 
tortious interference claim.

Rule 4.4 of the Model Rules of 
Professional Conduct also prohibits a 
lawyer from using methods for obtain-
ing evidence that violate the legal 
rights of a third person.36 Inducing an 
employee to breach a confidentiality 
agreement may constitute a violation 
of this rule and subject the attorney to 
sanctions.37 

Now that we have answered these 
questions, what can we do in the 
future to protect corporate informa-
tion away from the plaintiffs’ counsel, 
assuming that we are willing to be 
aggressive?

Notify the opposing lawyer in a 

3.

•

letter at the outset of the case that 
you read 4.2 broadly and that if he 
attempts to contact any employee 
that arguably falls within the reach 
of the Rule without obtaining prior 
permission of the court, he does so 
at his own risk.
Ask all employees to agree to con-
fidentiality provisions as part of 
their employment agreements.
Advise all current and former 
employees that you expect them to 
honor their confidentiality obliga-
tions and ask them not to speak 
informally with opposing counsel. 

Is this conservative advice? No, but 
litigation is not for the faint of heart.   

Have a comment on this article? 
Email editorinchief@acc.com. 
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